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Plaintiff,
Judge Gettleman
v,

)
)
)
)
)
)
DIRECTREVENUE, LLC; DIRECTREVENUE )
HOLDINGS, LLC; BETTERINTERNET, LLC; )
BYRON UDELL & ASSOCIATES, INC., D/B/A )
ACCUQUOTE; AQUANTIVE, INC., and JOHN )
DOES 1-100, )
)
)

Defendants.

DEFENDANTS DIRECTREVENUE, LLC, BETTERINTERNET, LL.C, AND BYRON
UDELL & ASSOCIATES, INC.’S MEMORANDUM OF LAW IN SUPPORT OF THEIR
MOTION TO STAY LITIGATION IN FAVOR OF ARBITRATION

PRELIMINARY STATEMENT

Defendants DirectRevenue, LLC, (“DirectRevenue”) Betterinternet, LLC,
(“BetterInternet”) and Byron Udell & Associates, Inc., d/b/a AccuQuote (“AccuQuote™)
(collectively, “Defendants”) move pursuant to § 3 of the Federal Arbitration Act (“FAA™) to stay
the instant litigation in favor of binding arbitration, in accordance with the parties’ arbitration
agreement.

By way of background, Plaintiff Stephen Sotelo (“Plaintiff”) purports to bring this
case as a class action on behalf of all computer users in Illinois who have downloaded
BetterInternet’s targeted advertising software (the “Software”). Plaintiff would conviﬁce this
Court that Defendants are engaged in a clandestine effort to install the Software onto users’

personal computers; that Defendants conceal from users the Software’s actual purpose and
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function; that Defendants, without notice, bombard users with pop-up advertising; that
Defendants make it impossible to remove the Software once installed; and that the Software
somehow wreaks havoc with users’ computers, resulting in some unspecified but grave damage.
These contentions are refuted by even the most cursory examination of the actual facts.

In fact, computer users agree to the installation of the Software in order to receive
other free software, such as popular computer games. As Plaintiff discusses in his complaint (the
“Complaint™), prior to installation of the Software, computer users are presented with an End
User License Agreement (the “EULA”), describing the software and detailing the respective
rights of the user and BetterInternet should the user accept the EULA and download the
Software. For example, in the very first section, the EULA clearly explains, “This Software will
collect information about websites you access and will use that information to display
advertising on your computer.” (See EULA, annexed to this memorandum as Exhibit A, at § 1.)
The EULA immediately continues to explain that “[b]y clicking ‘yes’ or downloading, installing
or using the Software, you acknowledge that you have read and understand this Agreement and
agree to be bound by its terms.”

The EULA then goes on to explain, in great detail, what the Software actually
does:

BI, through its advertising software known as Ceres, delivers

advertising and various information and promotional messages to

your computer screen while you view Internet web pages.

BetterInternet is able to provide you with BI free of charge as a

result of your agreement to download and use BI, and accept the
advertising and promotional messages it delivers.

By installing the Software, you understand that the Software may,
without any further prior notice to you, automatically perform the
following: display advertisements of advertisers who pay a fee to
BetterInternet, in the form of pop-up ads, pop-under ads,
interstitials ads and various other ad formats, display links to and
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advertisements of related websites based on the information you
view and the websites you visit; store non-personally identifiable
statistics of the websites you have visited; redirect certain URLs
including your browser default 404-error page to or through the
Software; provide advertisements, links, or information in response
to search terms you use at third-party websites; provide search
functionality or capabilities; automatically update the Software and
install added features or functionality or additional software,
including search clients and toolbars, conveniently without your
input or interaction; install desktop icons and installation files;
install software from BetterInternet affiliates; and install Third
Party Software.

In addition, you further understand and agree, by installing the
Software, that BetterInternet and/or the Software may, without any
further prior notice to you, remove, disable or render inoperative
other adware programs resident on your computer, which, in tum,
may disable or render inoperative, other software resident on your
computer, including software bundled with such adware, or have
other adverse impacts on your computer.

(EULA § 2.) In view of the foregoing, any claim that Defendants are not forthcoming about the
purposes and effects of their Software is incorrect. In addition, the EULA clearly explains that
the user can uninstall the Software at any time, and provides a link to a website containing a
utility that removes the Software. (EULA §12.)

Most importantly for the purposes of the instant motion, the EULA also contains
an “Arbitration” clause that requires the arbitration of Sotelo’s claims. Specifically, that clause
requires the parties to submit “any and all disputes, controversies and claims relating in any way
to the Software, this Agreement or the breach thereof (including the arbitration of any claim or
dispute and the enforceability of this paragraph)” to arbitration before the American Arbitration
Association in New York, New York. The arbitration clause also provides that “[t]o the fullest
extent permitted by applicable law, no arbitration under this Agreement shall be joined to an
action involving any other current or former user of the Software, whether through class
arbitration proceedings or otherwise.” (EULA § 19.)

3
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Nowhere in the Complaint does Plaintiff allege that he did not see the EULA, that
he did not consent to its terms, or that the Software found its way onto his computer without his
knowledge. In fact, Plaintiff alleges that an entire putative “subclass” of plaintiffs indeed had the
EULA displayed to them (Complaint § 22), and that he himself had the Software downloaded
onto his computer like other putative class members (§ 25). Thus, it appears that Plaintiff’s
allegations are subject to dismissal on the pleadings alone. For that reason, concurrently with the
instant motion, Defendants have brought a motion to dismiss under Fed. R. Civ. P. 12(b)(6).
However, before considering the merits of that motion, the Court must first determine the
threshold issue of whether this litigation must be stayed so that it can proceed to arbitration in
accordance with the arbitration agreement between Mr. Sotelo and BetterInternet. As shown

below, this dispute must be referred to arbitration.

ARGUMENT

I. WHERE A VALID ARBITRATION AGREEMENT GOVERNS THE
PLAINTIFF’S CLAIMS, THE COURT MUST STAY LITIGATION IN
FAVOR OF ARBITRATION

Under the Federal Arbitration Act, a provision in a contract providing for the
resolution of disputes arising out of the contract “shall be valid, irrevocable, and enforceable,”
except for such reasons as would invalidate any contract in general. 9 US.C. § 2. The FAA
reflects a strong federal policy favoring arbitration of disputes. See Sweet Dreams Unlimited,
Inc. v. Dial-A-Mattress Int’l, Ltd., 1 F.Bd 639, 641 (7" Cir. 1993).. “[A]ny doubt concerning the
scope of arbitrable issues should be resolved in favor of arbitration.” Moses H. Cone Memorial
Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1985). Even tort claims and other non-
contractual claims are subject to arbitration where the arbitration agreement so provides; the

arbitrability of such claims depends on “the relationship of the claim to the subject matter of the
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arbitration clause.” In re Oil Spill by the “Amoco Cadiz, etc.” 659 F.2d 789, 794 (7™ Cir. 1981).
“[A] court may not deny a party's request to arbitrate an issue ‘unless it may be said with positive
assurance that the arbitration clause is not susceptible of an interpretation that covers the asserted
dispute.”” Kiefer Specialty Flooring, Inc. v. Tarkett, Inc., 174 F.3d 907, 909 (7" Cir.1999)
(internal citations omitted). As a result of the foregoing principle, a broad arbitration clause
“necessarily creates a presumption of arbitrability.” Id. at 910.

By installing the software on his computer, Plaintiff accepted the terms of
BetterInternet’s EULA. Indeed, while alleging in his Complaint that some users saw the EULA
and others did not, Plaintiff does not deny that he himself consented to the EULA before
installing the Software. Rather, Plaintiff alleges only that he “had DirectRevenue’s spyware
downloaded onto his computer.”” (Complaint § 25.) Prominently included in the EULA is an
arbitration clause. That clause provides that:

[Alny and all disputes, controversies and claims relating in any

way to the Software, this Agreement, or the breach thereof... shall

be submitted to and resolved by means of a confidential

arbitration... by the American Arbitration Association under its

then current Commercial Arbitration Rules and conducted in the
County of New York, State of New York.

(EULA at § 19.) This arbitration clause is clearly quite broad, and reaches a wide spectrum of
claims.

Plaintiff now sues under a variety of tort and quasi-contractual theories, including
trespass, consumer fraud, unjust enrichment, negligence, and computer tampering. The factor
that clearly unites all of these causes of action is that they all arise out of the alleged effects of
Defendants’ Software. The claims are thercfore clearly within the ambit of the EULA’s

arbitration clause, which reaches any claim “relating in any way to the Software.” Thus, Plaintiff
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must arbitrate his claims, and cannot bring this action in court. The only proper forum for

Plaintiff’s claims is before the American Arbitration Association in New York.

IL. THE ARBITRATION AGREEMENT IS VALID AND ENFORCEABLE

On a motion pursuant to § 3 of the FAA, the court may consider only whether an
arbitration clause is facially valid; contentions regarding the unfairness of the contract formation
process, such as fraud in the inducement, are left to the arbitrator for resolution. Mclntyre v.
Household Bank, 216 F. Supp. 2d 719, 722-23 (N.D. 1lL. 2002). Indeed, even when the validity
of an entire contract is in dispute, as long as the claims arc within the ambit of the arbitration
clause, the case must proceed to arbitration. Flender Corp. v. Techna-Quip Co., 953 F.2d 273,
277 (7" Cir. 1992); Morgan v. Bill Kay Chrysler Plymouth, No. 01 C 3871, 2002 WL 31133102,
at *4 (N.D. IIL. July 17, 2002). “It is well established in this circuit that arguments pertaining to
the enforceability of the contractual terms are within the arbitrator’s province.” Mcintyre, 216 F.
Supp. 2d at 723; See Schact v. Beacon Ins. Co., 742 F.2d 386, 390 (7th Cir. 1984).

In determining the validity of an agreement to arbitrate, a court must apply state
contract law, resolving any ambiguities in favor of arbitration. Mclntyre, 216 F. Supp. 2d at 722.
The requisite elements of a contract are an offer, acceptance of the offer, and supporting
consideration. McKee v. First Nat'l. Bank, 220 Ill, App. 3d 976, 581 N.E.2d 340, (1991). “Any
act or promise which is of benefit to one party or disadvantage to the other is a sufficient
consideration to support a contract.” Id. (internal citation omitted). As is the case with any

contract, failure to read an arbitration clause before executing an agreement does not invalidate
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the terms of the agreement or excuse a party from arbitration. See Dorsey v. H.C.P. Sales, Inc.,
46 F. Supp. 2d 804, 807 (N.D. IIl. 1999).!

BetterInternet’s EULA, which contains the arbitration agreement at bar, clearly
constitutes an offer to enter into a contractual relationship. As mentioned above, Plaintiff does
not allege that he did not see the EULA prior to downloading the Software. Offer and
acceptance are thus present. Likewise, the agreement is supported by adequate consideration:
As alleged in the Complaint, along with the Software, the user receives some desired third-party
software (such as a video game or utility) in exchange for allowing the Software to operate on
the user’s computer. With regard to the arbitration clause itself, each side agrees to waive the
right to pursue claims in court in consideration for the other side’s agreement to do so. All of the
elements of a contract are thus present, and the clause itself provides no basis for a finding of
facial invalidity. Since the clause is valid and all of Plaintiff’s claims fall within the scope of the

clause, Plamntiff is bound to arbitrate those claims.

IIl. THE ARBITRATION AGREEMENT INURES TO THE BENEFIT OF
BETTERINTERNET, LLC, DIRECTREVENUE, LLC, AND
ACCUQUOTE

As discussed above, where a valid agreement to arbitrate exists and the plaintiff’s
claims are covered by that agreement, the court must stay litigation and allow the parties’ dispute
to be resolved through arbitration. Moreover, under circumstances like those present in this case,
even non-signatories to an arbitration agreement can enforce the agreement and have claims
against them resolved through arbitration. See Hoffiman v. Deloitte & Touche, 143 F. Supp. 2d

995, 1004-05 (N.D. I1l. 2001).

' Although any argument regarding the general enforceability of “click-wrap” agreements such as the one
at issue is properly made to the arbitrator, not the Court, it bears mention that this Court has already held
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Arbitration agreements “cover non-signatories under common law contract and
agency principles.” Messing v. Rosenkrantz, 872 F. Supp. 539, 541 (N.D. I1I. 1995). “A non-
signatory may invoke the agreement when, under agency or related principles, the relationship
between the signatory and nonsignatory defendants is sufficiently close that only by permitting
the nonsignatory to invoke arbitration may evisceration of the underlying arbitration agreement
between the signatories be avoided.” Hoffman, 143 F. Supp. 2d at 1004. Further, a non-
signatory can compel arbitration under principles of equitable estoppel when the plaintiff’s
complaint alleges “substantially interdependent and concerted misconduct” by both signatory
and mon-signatory defendants.” 7d. at 1005. Courts will estop signatories from avoiding
arbitration when the claims against non-signatory defendants are intertwined with the claims,
parties, and contracts subject to arbitration. See Choctaw Generation Ltd. P’'ship v. American
Home Assurance Co., 271 F.3d 403, 406-07 (2d Cir. 2001); See also MS Dealer Svc. Corp. v.
Frankiin, 177 F.3d 942, 948 (11" Cir. 1999) (holding that signatory to agreement was bound to
arbitrate claims against non-signatory where claims were “based on the same facts and [were]
inherently inseparable™).

Applying the foregoing analysis to the present case, it is abundantly clear that,
while BetterInternet is the only defendant party actually named in the EULA, the claims against
DirectRevenue must also be resolved through arbitration. The Complaint alleges that
DirectRevenue is the sole member and manager of BetterInternet, and that DirectRevenue “uses
the trade name ‘Betterlnternet’ for its spyware.” (Complaint § 3.) It is also clear from the

Complaint that every theory of liability leveled against DirectRevenue is based solely on the

(continued . . . )

at least one such agreement enforceable. See In re RealNetworks, Inc. Privacy Litigation, No. 00 C 1366,
2000 WL 631341, at *2-4 (N.D. Ill. May 8, 2000).
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effects of BetterInternet’s Software. Indeed, Plaintiff refers to BetterInternet and DirectRevenue
LLC interchangeably throughout the Complaint. In light of these considerations, it is clear that
the claims against DirectRevenue are completely intertwined with those brought against
BetterInternet. Based on Plaintiff's own allegations, and his description of the relationship
between BetterInternet and DirectRevenue, to allow Plaintiff to litigate its claims against
DirectRevenue would enable Plaintiff to circumvent and effectively eviscerate the arbitration
clause of the EULA. The Court should therefore stay the claims against DirectRevenue so that
they can be resolved in arbitration.

Further, not only must the claims against DirectRevenue proceed to arbitration,
but the claims against AccuQuote must similarly be arbitrated. The claims Plaintiff asserts
against AccuQuote are similarly intertwined with those brought against BetterInternet. Like the
claims against DirectRevenue, the Complaint premises any liability on AccuQuote’s part entirely
on the alleged actions of BetterInternet and its Software. It is only through the alleged effects of
BetterInternet’s Software that AccuQuote’s ads reached users’ computers, so if the claims
against BetterInternet were to be dismissed based on the Plaintiff’s acceptance of the EULA and
consent to the effects of the software (including the ads), the claims against AccuQuote could not
survive. Since the claims against AccuQuote and BetterInternet are based on the same facts, and

are intertwined and inseparable, those claims must be resolved through arbitration.
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CONCLUSION
For all of the foregoing reasons, Defendants DirectRevenue, LLC, BetterInternet,
LLC, and Byron Udell & Associates, Inc. respectfully request that the Court grant their motion to
stay this litigation pending arbitration as required by the EULA, and order such other relief as the
Court deems just and proper.
Dated: May 6, 2005 DIRECTREVENUE, L.L.C,,

BETTERINTERNET, L.L.C., and
BYRON UDELL & ASSOCIATES,

DEFENDANTS
T~
:\:\\\ - _ ¥
By: S D

One of their attorneys

Bradford P. Lyerla (3127392)
Anthony S. Hind (6257797)
MARSHALL, GERSTEIN & BORUN LLP
6300 Sears Tower

233 South Wacker Drive

Chicago, I1. 60606-6357

(312) 474-6300
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abetter ¥nternet

@ HOME (@ MUORE DOWNLOABS

(CERES ADVERTISING SOFTWARE)

1. Acceptance of This Agreement - This Betterinternet End User License Agreement ("Agreement”) Is a contract
between you {"you* or “your") and BetterInternet, LLC, a Delaware corporation with a maliling address of 2711
Centerville Road, Suite 400, Wilmington DE 19808-1660 ("BetterInternet”), and governs your use of BI ad targeting
software ("BI") and other BetterInternet software and services provided to you {collectively, "Software"}. The
Agreement includes BetterInternet’'s Privacy Policy. Please read the terms of this Agreement carefully before installing
and using the Software.

This Software will collect information about websltes you access and will use that Information to display advertising
on your computer. '

By clicking "yes" or downloading, instaliing or using the Software, you acknowledge that you have read and
understand this Agreement and agree to be bound by its terms. If you do not agree to be bound by the terms of this
Agreement, you may not download or use the Software, and shall close this window without downloading the
Software or clicking yes to indicate your acceptance of this Agreement.

2, Functionallty - BI, through its advertising software known as Ceres, delivers advertising and various Information
and promotional messages to your computer screen while you view Internet web pages. BetterInternet Is able to
provide you with BI free of charge as a result of your agreement to downioad and use BI, and accept the advertising
and promotional messages it delivers.

By installing the Software, you understand and agree that the Software may, without any further prior notice to you,
automaticaily perform the following: display advertisements of advertisers who pay a fee to BetterInternet, In the
form of pop-up ads, pop-under ads, interstitials ads and various other ad formats, display links to and
advertisements of related websites based on the information you view and the websites you visit; store non-
personally identifiable statistics of the websites you have visited; redirect certain URLS including your browser default
404-error page o or through the Software; provide advertisements, finks or information in response to search terms
you use at third-party websites; provide search functionality or capabilities; automatically update the Software and
install added features or functionality or additional software, including search clients and toolbars, convenientty
without your input or interaction; install desktop icons and instaitation flles; Install software from BetterInternet
affiliates; and install Third Party Software. . :

In addition, you further understand and agree, by installing the Software, that BetterInternet and/or the Software
may, without any further prior notice to you, remove, disable or render inoperative other adware programs resident
on your computer, which, In turn, may disable or render inoperative, other software resident ori your computer,
including software bundled with such adware, or have other adverse impacts on your computer.

Certain applications or functions that may aiready be on your computer or that are accessible through the Internet
may attempt to install themselves or other components onto your computer by inserting particular domain names
into your browser's list of “trusted sites” without providing 2 notice regarding such actions. By doing so, such
applications or functions may use this access to your computer as a means to install unwanted or damaging
components on your computer. You agree that BetterInternet may flush the list of all trusted sites in your browser
from time to time for the purpose of hefping your computer avold potentially damaging downloads that occur without
your prior knowledge. Thereafter, you may have to accept as trusted sites certain web sites which you had previously
accepted as trusted sites. While BetterInternet believes this & benefit to you and enhances the security of your
computer and your ability to choose whether or not to install certaln components on your computer, If you do not
wish BetterInternet to flush the list of trusted sites In your browser, you may follow the procedures set forth below in
Section 12 to remove the Software.,

3. Privacy Policy - BetterInternet, during the delivery and your use of the Software, does not collect any personally
identifiable Information about you, such as your sumame, address, telephone number or e-mall address, nor does
Betterinternet require such information from you before downloading or installing the Software. However, to enable
Betterinternet to provide and operate Its Software, Betterinternet coliects certain types of non-personally Identifiable
information about individuals who Install the Software. This Information may include your Internet protocol (IP)

http://www.abetterinternet.com/policies.htm 4/4/2005
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address, your domalin, your operating system, your browser version, type and language and your Internet Service
Provider. , .

Advertisements may be displayed of advertisers who pay a fee t¢ BetterInternet and you may be provided with
and/or redirected to content of other parties and/or links to third party websites or content or offered the opportunity
to download software from third party software vendors. Betterinternet is not responsible for the privacy practices of
such advertisers, content providers, third party software vendors or websites. BetterInternet encourages you to read
the privacy policies of such advertisers, content providers, third party software vendors and websites.

BetterInternet may use invisible tracking or counting devices knowh as "web bugs” to register that a particular web
page has been viewed and/or "cookles” or alphanumeric identifiers that BetterInternet transfers to your computer's
hard drive through your web browser to enable Betterlnternet's systems to recognize your web browser.

BetterInternet also collects and may use certain other types of non-personally identifiable information, including:
certain of the web pages that you view, the amount of timeé that you spend on certain websites, your responses to
ads served by BetterInternet, certain software Instalied to your computer and software characteristics and
preferences, non-personally Identifiable information on web pages and forms, software usage characteristics and
preferences, and your ZIP code. BetterInternet associates this information with a randomiy-generated anonymous
identifier for your computer and may use this information to enable the functionality of the Software, to periodically
update the Software, to deliver and display ads served by BetterInternet of advertisers who pay a fee to
BetterInternet, provide you with or redirect you to content or websites of such advertisers or other parties and offer
you the opportunity to download software from third party verdlors.

BetterInternet may share non-personally identiflable aggregate information about you with third parties, inctuding
advertisers.

If you have further questions about BetterInternet's privacy practices, you may contact us at
contact@abetterinternet.com.

4. Children's Privacy Policy and Use - The Software is not directed to chiidren, Because BetterInternet cannot
determine with any degree of certainty whether a child Is using a computer at a given time, this "Children's Privacy
Policy and Use" explains BetterInternet's practices regarding the ¢ollection and use of personally identiflable and non-
personally identifiable information from children under the age ¢f thirteen and provides Impartant Information
regarding your rights under federal law with respect to such information.

BetterInternet does not knowingly collect personally |dentifiable information from children under the age of thirteen.
If BetterInternet becomes aware that it has inadvertently recelved personally Identifiable information and/or data
from a user under the age of thirteen, BetterInternet will delete such past data from Its records and will cease to
coliect any new data from that computer, including any non-personaily identifiable data.

Since BetterInternet does not knowingly collect any personalty identifiable information from children under the age of
thirteen, BetterInternet also does not knowingly distribute such information to third parties. Further, because
Betterinternet does not knowingly collect any personally identifiable information from children under the age of
thirteen, it does not condition the participation in oniine activities of a child under thirteen on providing personally
identifiable information.

For more information on chlldren s privacy on-iine, please visit the Kidz Prlvacy website, sponsored by the Federal
Trade Commission at . l.

5. Age Limitation - You must be thirteen years of age or older to download or use the Software. By downioading the
Software, you represent and warrant to Betterlnternet that you are thirteen years or older.

6. Software License - The Software, which shall be deemed to include any enhancements or modifications thereto
and any related documentation, is a copyrighted work. Subject to your compliance with all of the terms and
conditions of this Agreement, and in consideration of your promises reflected in this Agreement, BetterInternet grants
to you a personal, nonexclusive, non-assignable and nontransferable license to download, Install and use the
Software to and on a single computer and to use the Software as permitted under this Agreement for non-
commercial purposes only. BetterInternet may terminate this license at any time without notice,

All rights not expressly granted to you by the foregoing sentence. are reserved by BetterInternet. Without limiting the
generality of the foregoing, you may not modify, distribute, sublicense, rent, lease, or create derivative works based
on the Software or any part thereof, Except as may be permitted by iaw, you may not reverse engineer, decompile or
disassemble the Software. You may not copy the Software other than to make one copy of the Software for back-up
purposes. You may not use the Software for any commercial purposa other than as permitted hereunder, and may
not use the Software In the operation of a service bureau or for the benefit of any other person or entity. Moreover,
you may not transfer, sell, assign or convey the Software to another party without the prior written consent of
BetterInternet. You shall maintain all copyright notices, trademark notlces, and other proprietary notices on the
Software. You have no ownership rights in the Software. Rathar, you have a license to use the Software pursuant to
the terms of this Agreement, Title, ownership rights, and inteltectual property rights In and to the Software and
related docurmentation remain in BetterInternet.

http://www abetterinternet.com/policies.htm 4/4/2005
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7. Proprietary Rights - The Software, and any materlals posted or delivered in connection with the use of the
Software including code, images, text, illustrations, lagos, audio and video files (collectively "Intellectual Property"),
are protected by copyrights, trademark rights, service mark rights, or other proprietary rights which are either owned
by Betterinternet, or owned by other parties who have licensed their Intellectual Property to BetterInternet.

You may not frame or utilize framing techniques to enclese any trademark, logo, or other proprietary information of
Betterinternet and Its affillates without express written consent of BetterInternet. You may not use any meta tags or
any other "higden text” utilizing the name or trademarks of BetterInternet and Its affiliates without the express
written consent of BetterInternet and its affiliates. Any unauthorized use terminates the permission or license granted
by BetterInternet in this paragraph

Use or modification of the Intellectual Property In any form, including but not limited to use on any other website or
networked computer environment, without express written authotization, is a violation of BetterInternet copyrights
and other proprietary rights and is strictly prohiblted.

8. Trademarks - BetterInternat, aBetterInternet.com and other BetterInternet logos, page headers, buttons, Icons,
scripts, and service names are trademarks, service marks and/or trade dress of Betterlnternet or its affiliates. None
of Betterlnternet or its affiliates’ trademarks, service marks or trade dress may be used in connection with any
product or service that is not a product or service of BetterInternet or Its affillates in any manner that is likely to
cause confusion among users, or in any manner that disparages or discredits BetterInternet or its affiliates.

9. Indemnification - You agree to defend, indemnify, and hold harmless BetterInternet and its affiliates, and each
of their respective officers, directors, employees, agents, representatives, information providers and licensors, from
any claims, costs, losses, damages, judgments and expenses, including but not limited to reasonable attorney's fees
and expenses, relating to or arising out of any breach of this Agraement or any use of the Software by you, or by any
other person using the Software through you or using or accessing your computer.

10. Disclaimer Of Warranty - YOU UNDERSTAND AND AGREE THAT THE SOFTWARE 1S PROVIDED ON AN "AS IS"
AND "AS AVAILABLE" BASIS, WITH ALL FAULTS, AND THAT THE ENTIRE RISK AS TO SATISFACTORY QUALITY,
PERFORMANCE, ACCURACY, AND EFFECT OF THE SOFTWARE 1S YOURS AND YOURS ALONE. TO THE FULLEST
EXTENT PERMISSIBLE BY LAW, BETTERINTERNET AND ITS AFFILIATES DISCLAIM ALL WARRANTIES OF ANY KIND,
EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO, WARRANTIES OF TITLE, OR IMPLIED WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. WITHOUT LIMITING THE FOREGOING, NEITHER
BETTERINTERNET NOR ANY OF ITS AFFILIATES, NOR ANY OF THEIR OFFICERS, DIRECTORS, LICENSORS,
EMPLOYEES OR REPRESENTATIVES REPRESENT OR WARRANT (I} THAT THE SOFTWARE, INCLUDING ITS CONTENT,
WILL FULFILL ANY OF YOUR PARTICULAR PURPOSES OR NEEDS OR MEET YOUR REQUIREMENTS OR BE ACCURATE,
COMPLETE, RELIABLE, OR ERROR FREE; (il) THAT THE SCFTWARE WILL ALWAYS BE AVAILABLE OR WILL BE
UNINTERRUPTED, ACCESSIBLE, TIMELY, OR SECURE; (lii} THAT ANY DEFECTS WILL BE CORRECTED, OR THAT THE
SOFTWARE WILL BE FREE FROM VIRUSES, "WORMS," "TROJAN HORSES" OR OTHER HARMFUL PROPERTIES; (iv) THE
ACCURACY, RELIABILITY, TIMELINESS, OR COMPLETENESS OF ANY INFORMATION OR OTHER MATERIAL PUBLISHED
OR ACCESSIBLE ON OR THROUGH THE SOFTWARE; (v) THE AVAILABILITY FOR SALE, OR THE RELIABILITY OR
QUALITY OF ANY PRODUCTS OR SERVICES REFERENCED USING THE SOFTWARE; (vi) ANY IMPLIED WARRANTY
ARISING FROM ANY COURSE OF DEALING OR USAGE OF TRADE; AND (vii) AGAINST INTERFERENCE WITH YOUR
ENJOYMENT OF THE SOFTWARE OR THAT THE SOFTWARE IS NONINFRINGING. BETTERINTERNET AND ITS
AFFILIATES HEREBY DISCLAIM, AND YOU HEREBY IRREVOCABLY RELEASE BETTERINTERNET AND ITS AFFILIATES
FROM AND WAIVE, ANY AND ALL OBLIGATIONS, LIABILITIES, RIGHTS, CLAIMS OR REMEDJES IN TORT ARISING QUT
OF OR IN CONNECTION WITH THIS AGREEMENT OR THE SOFTWARE, WHETHER OR NOT ARISING FROM THE
NEGLIGENCE (ACTIVE, PASSIVE OR IMPUTED) OF BETTERINTERNET OR ITS AFFILIATES.

IF YOU PURCHASE A PRODUCT OR SERVICE AS A RESULT OF USING THE SOFTWARE, AND A DISPUTE ARISES
BETWEEN YOU AND THE SELLER, YOU IRREVOCABLY RELEASE AND DISCHARGE BETTERINTERNET AND ITS
AFFILIATES, AND ANY OF ITS OR THEIR OFFICERS, DIRECTORS, LICENSORS, EMPLOYEES OR REPRESENTATIVES,
FROM ANY CLAIMS, DEMANDS AND DAMAGES (ACTUAL AND CONSEQUENTIAL, DIRECT AND INDIRECT,
COMPENSATORY AND PUNITIVE) OF EVERY KIND AND NATURE, KNOWN AND UNKNOWN, SUSPECTED AND
UNSUSPECTED, DISCLOSED AND UNDISCLOSED, ARISING OUT OF OR IN ANY WAY CONNECTED WITH SUCH
DISPUTES. YOU ACKNOWLEDGE AND AGREE THAT ANY SOFTWARE OR OTHER CONTENT DOWNLOADED CR
OTHERWISE OBTAINED THROUGH THE USE OF THE SOFTWARE IS DONE AT YOUR OWN DISCRETION AND SOLELY
AT YOUR RISK AND THAT YOU WILL BE SOLELY RESPONSIBLE FOR ANY DAMAGE TO YOUR COMPUTER SYSTEM OR
LOSS OF DATA THAT RESULTS FROM THE DOWNLOADING OF SUCH SOFTWARE AND/OR CONTENT.

11, Limitation Of Liability - IN NO EVENT AND UNDER NO CIRCUMSTANCES SHALL BETTERINTERNET OR ANY OF
ITS AFFILIATES, OR ANY OF THEIR RESPECTIVE OFFICERS, DIRECTCRS, EMPLOYEES, AGENTS, REPRESENTATIVES,
INFORMATION PROVIDERS OR LICENSORS BE LIABLE TO YOU OR TO ANY THIRD PARTY FOR ANY DIRECT,
INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL, PUNITIVE OR OTHER DAMAGES (REGARDLESS OF THE FORM
OF ACTION OR PROCEEDING) ARISING OUT OF OR RELATED TO (i) ANY USE OF THE SOFTWARE BY ANY PERSON,
INCLUDING BUT NOT LIMITED TO, ANY DAMAGE CAUSED BY ANY RELIANCE ON, OR ANY DELAYS, INACCURACIES,
ERRORS OR OMISSIONS IN, ANY INFORMATION AND CONTENT ACCESSED THROUGH THE SOFTWARE, (li) ANY USE
OR INABILITY TO USE THE SOFTWARE FOR WHATEVER REASON, INCLUDING BUT NOT LIMITED TO
COMMUNICATIONS FAILURE OR ANY OTHER FAILURE WITH TRANSMISSION OR DELIVERY OF ANY INFORMATION
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ACCESSED THROUGH THE SOFTWARE, OR (iii} ANY GOODS OR SERVICES DISCUSSED, PURCHASED OR OBTAINED,
DIRECTLY CR INDIRECTLY, THROUGH THE SOFTWARE, IN EACH CASE EVEN IF ADVISED OF THE POSSIBILITY OF
SUCH DAMAGES.

Some jurisdictions do not allow for the exclusion of certain warranties or the limitation of liability for certain
damages. Accordingly, some of the above limitations may not apply to you.

If any part of these warranty disclaimers or limitations of liability is found to be invalid or unenforceable for any
reason or if BetterInternet is liable to you for any other reason, then BetterInternet's aggregate liability for all claims
under such circumstances shail not exceed the greater of ten doltars ($10.00) or the amount paid by you for your use
of the Software.

12. Termination and Removal of Software - By entering Into this Agreement, you represent to Betterinternet
that you have intentionally chosen to install the Software and that you wlll personally uninstali the Software from
your computer if you no longer wish the application to be present on your computer by going to

I[LLQ:U WWW.MYy DQL'Q! 1eUp.comi.

While you may choose to delete the Software from your computer at anytime by following the instructions herein,
some third party applications may attempt to delete, disable or modify the Software with or without notice to you.
You further represent to BetterInternet that BetterInternet may store a cookie, computer file or other unigue
identifier on your computer to identify you and automatically repair or reinstall the Software If any third party
application attempts to delete, disable or modify the Software, BetterInternet may terminate this Agreement or your
right to continue to use the Software at any time.

Further, you agree that you will not initiate, permit, authorize or assist any third party or application to remove the
Software from your computer, or disrupt its operation or the operation of any other user. You agree that removal of
the Software from your computer will only be performed by you pursuant to the instructions set forth herein.

13. Anti-Spam Policy And Acceptable Use - While BetterInternet encourages you to refer friends, family,
colleagues, and others to use the Software, you may do so only through methods that are consistent with the terms
and conditions of your own Internet Service Provider as well as prevalling standards of acceptable Internet use and
behavior. In particular, you may not use the Software or the server, name, trademarks, or other Intellectual Property
of BetterInternet in conjunction with the sending of unsolicited e-mail, or cause to be used BetterInternet equipment,
network connectivity, or other resources to originate, deillver, relay, or otherwise transmit unsolicited e-mail
messages. You may not engage in any of these prohibited activities by using the service of any other provider, third-
party agent, re-mailtng service, or address forwarding service, in such a way that BetterInternet network addresses
or BetterInternet hosted Web or e-mail services are in any way ldentified as being associated with the sending of
unsolicited e-mail. Other prohibited metheds of advertising or promoting your involvement with BetterInternet
include multiple postings of messages to Usenet newsgroups, mailing lists, chat rooms (including IRC, AIM, ICQ, or
cther interactive chat services) or other online forums. Incidents of “spamming™ or similar inappropriate behavior or
cther violattons of the terms of use of the Software should be reported to contact@abetterinternet. com.

You may only use the Software for lawful purposes and in strict compliance with this Agreement and ail applicable
laws. You may not use the Software to post or transmit any message or content, including tinking to any message or
content, which is abusive, vulgar, hateful, obscene, scandalous, inflammatory or otherwise objectionable; is being
used to harass, stalk or otherwise threaten a person; Is libelous, defamatory or invades any privacy or publicity rights
of any third party; misrepresents or masks the true identity of any party; infringes any copyright, trademark, service
mark, patent, trade secret or confidentiality obligation; contains any illegal contests or lotteries, or any pyramid
schemes; or contains any virus, trejan horse, time bomb or any other harmful or disabling software code.

14, Access to Software - To use the Software, you must provide all your own eguipment to establish a connection
to the Internet and provide for your own access, induding paying any fees. You represent and warrant to
BetterInternet that you have the necessary rights and permissions to Install the Software on the computer used
herein.

15. Other Websltes - The Web changes constantly, and no technique can index all pages accessible on the Web. As
a result, BetterInternet cannot guarantee the completeness or accuracy of the websites or URLs to which
Betterinternet's Software link or refer. Further, the process of Including websites in the Software s largely automatic,
if at all, BetterInternet does not screen the websites accessed through the Software, and these other websites. are
maintained by persons over whom Betterlnternet exercises no controi. For these reasons, BetterInternet assumes no
responsibllity for the content of any website or URL Included in the Software and s not responsible for errors or
omissions or for offensive or objectionable content contatned on any such website or URL.

16. Third Party Software - During the process of downioading and/or using the Software, you may also be offered
the possibility to download software from third party software vendors pursuant to license agreements or other
arrangernents between such vendors and yourself ("Third Party Software"}. Please note that the Third Party Software
is subject to different license agreements or other arrangements, which you should read carefully. By downioading
and using this Third Party Software you accept these Third Party Software license agreements or other arrangements
and acknowledge that you have read them and understand them. BetterInternet disclaims to the maximum extent

" permitted by applicable taw, any responsibility for or liability related to the Third Party Software. Any questions,
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complaints or clalms related to the Third Party Software should be directed to the appropriate vendor. THE THIRD
PARTY SOFTWARE IS PROVIDED "AS IS" AND "WITH ALL FAULTS", BETTERINTERNET MAKES NO REPRESENTATIONS
OR WARRANTIES OF ANY KIND CONCERNING THE QUALITY, SAFETY OR SUITABILITY OF THIS SOFTWARE, EITHER
EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTIES OF MERCHANTAEBILITY,
FITNESS FOR A PARTICULAR PURPOSE, OR NON-INFRINGEMENT. TO THE MAXIMUM EXTENT PERMITTED BY
APPLICABLE LAW, IN NO EVENT WILL BETTERINTERNET BE LIABLE FOR ANY DIRECT, INDIRECT, PUNITIVE, SPECIAL,
INCIDENTAL OR CONSEQUENTIAL DAMAGES HOWEVER THEY MAY ARISE AND EVEN IF BETTERINTERNET HAS BEEN
PREVIOUSLY ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

There are inherent dangers in the use of any software avallable for downlcading on the Internet, and BetterInternet
cautions you to make sure that you completely understand the potential risks before downloading any of the Third
Party Software, You are solely responsible for adequate protection and backup of the data and equipment used in
connection with any of the Third Party Software, and BetterInternet will not be liable for any damages that you may
suffer in connection with using any of the Third Party Software.

17. Illegal, Unauthorized, Or Fraudulent Content Or Activities - The Software may be used only for lawful
purpeses and in a lawful manner and in compliance with this Agreement. You agree to comply with all applicable laws
and regulations. BetterInternet has the right, but not the obligation, to investigate any reported viclation of its
policles and take any action it deems appropriate, Including but not limited to terminating your access to the
Software without notice. To protect BetterInternet systems and users, to ensure the integrity and operation of
BetterInternet business and systems, or in response to subpoenas, court orders, or legal requirements,
Betternternet may access and disclose any information that It considers necessary or appropriate, Inciuding user
contact detaits, IP addressing and traffic information, copyright infringement, and Web usage paths. By using the

. Software, you expressly consent to the foregoing use and disclosure.

18. Applicabte Law; Jurisdiction And Venue - This Agreement shall be governed by and construed in accordance
with the laws of the State of New York, without glving effect to any principles of confiicts of laws, and you hereby
consent to the personal and exclusive jurisdiction of the state and federal courts sitting in the County of New York,
State of New York.

19. Arbitration - Except as provided in the next paragraph, you and Betterintemmet agree that any and ail disputes,
controversies and clalms relating In any way to the Software, this Agreement or the breach thereof (Including the
arbitration of any claim or dispute and the enforceabllity of this paragraph} shall be submitted to and resolved by
means of a confidential arbitration before a single arbitrator administered by the American Arbitration Association
under its then current Commercial Arbitration Rules and conducted in the County of New York, State of New York.
The arbitrator's award shall be binding and may be entered as a judgment in any court of competent jurisdiction. You
and BetterInternet may ltigate in any court of competent jurisdiction only to stay or compel arbitration under this
Agreement or to confirm, modify, vacate or enter judgment on the award rendered by the arbitrators and to enforce
the judgment that Is entered. This Agreement wili not be governed by the United Nations Conventlon of Contracts for
the International Sale of Goods, the application of which is hereby excluded. To the fullest extent permitted by
applicable law, no arbitration under this Agreement shall be joined to an actlon involving any other current or former
user of the Software, whether through class arbitration proceedings or otherwise.

However, to the extent you have in any manner violated or threatened to viclate BetterInternet's rights in the
Intellectuat Property, BetterInternet may seek injunctive or other appropriate relief in any court of competent
jurisdiction and you irrevocably consent to jurisdiction and venue in such courts.

20. Changes - BetterInternet may change any of the terms and conditions contained in this Agreement, including
the Privacy Policy In Section 3 of this Agreement and other policies and guldelines governing the Software, at any
time in its sole discretion. Notices of material changes to this Agreement will be posted on BetterInternet website at
www.abetterinternet.com when they become effective. You are solely responsibla for reviewing the notices and any
applicable changes. You agree that your continued use of the Software after any changes to this Agreement,
including the Privacy Policy, take effect will constitute your acceptance of such changes. If you do not wish to accept
the changes to this Agreement, do not continue to use the Software after the effective date of such changes and
uninstall the Software.

21. General Provislons - This Agreement constitutes the entire agreement dof the parties with respect to the subject
matter hereto and suparsedes and cancels all prior and contemporaneous agreements, claims, representations and
understandings of the parties in connection with the subject matter hereof, oral or written. If, for any reason, an
arbitrator or court of competent Jurisdiction finds any provision of this Agreement, or portion thereof, unenforceable,
then the remainder of this Agreement shall continue in full force and effect and the provislon in question wii be read,
or replaced with another provision, to give maximum effect to the intention of the partles as reflected by its plain
tanguage. BetterIntemet's fallure to enforce the strict performance of any provision of this Agreement will not
constitute a walver of BetterInternet's right to subsequently enforce such provisions or any other provisions of this
Agreement. No walver of any provision of this Agreement shall be effactive unless in writing, All provisions of this
Agreement relating to ownership of Intellectusal Property and proprietary rights, warranty disclaimers, limitation of
liability, and indemnification shall survive the termination of this Agreement and the termination of your use or
access to the Software, for whatever reasan. You acknowledge that your violation of the provislons relating to
Intellectual Property and proprietary rights may cause damage to BetterInternet which is unquantifiable but
nanetheless real and irreparable, Accordingly, in the event Betterlntemmet determines in its sole-discretion that you
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have violated or will violate any such provision, Betterlnternet will be entitled to injunctive relief from a court of
competent jurisdiction restralning such violation. BetterInternet's specific remedles set forth under this Agreement for
any breach by you of this Agreement or otherwise shall be cumulative and shall not restrict or limit BetterInternet
abllity to resort to any other remedy available under law or equity. Any rights not expressly granted herein are
reserved.

22. International Access. The Software is providad from the United States of America. The faws of other countries
may differ regarding the access and use of the Software, BetterInternet makes no representations regarding the
legality of the Software in any other country and it Is your responslbility to ensure that your use complies with all
applicable laws outside of the U.S.A.
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